(2) Public policy furthermore limits the application of foreign law (and the recognition of foreign judgments').
This Article is solely concerned with the last, the "conflicts" function of public policy.
It has invariably been assumed in this country, even by the most liberal courts, that application of foreign law, though warranted under the general conflict of laws rules of the forum, may nevertheless be disregarded on the ground that such application would run counter to the public policy of that forum. Thus, when the New York Court of Appeals, in Dougherty v. Equitable Life Assurance Society,' deemed itself bound to espouse the destruction of life insurance policies under the law of Soviet Russia, the court still maintained that American judges were not compelled to give effect to foreign laws contrary to our public policy. 7 The conflicts use of public policy, or in continental terminology, "ordre public," is a world-wide phenomenon. Significantly enough, there is, in "international private law," scarcely a rule so common as the reservation In listing pertinent cases, one must keep in mind possible differences in terminology. The rule of public policy may be used without mention of the term [Siegmann v. Meyer, 100 F. (2d) 367 (C. C. A. 2d, 1938)] or the rule may appear in the guise of a novel juridical theory. Both forms were employed in the recent federal case, supra. The wife of a New York resident had assaulted the plaintiff in Florida. The plaintiff brought an action against the husband, who had not been in Florida, to recover damages for his wife's tort. Suit was brought in a federal district court in New York. The lower court dismissed the claim, upon the ground that if the Florida law was applicable, the rule invoked by the plaintiff would be "too repugnant to the law of New York to be tolerated in that state." The decision is a clear application of the public policy rule, although that term was not employed.
The Circuit Court of Appeals for the Second Circuit, through Judge Learned Hand, affirmed the judgment, basing the decision, however, upon the "local law" theory that a New York court can enforce only New York rights and liabilities. Under the "local law" theory, foreign law is never binding upon the courts of the forum, although it may, as judge Hand puts it, furnish an appropriate "model" for the liability to be imposed by the New York law. In the particular case, however, Judge Hand held that the Florida "model" under consideration, which charges the absent and non-resident husband with liability, could not be "accepted as a standard" in New York. "We have not been able to find any similar case, and it is hard to imagine any other situation which would present it." Although obscured by the rarely-used local law theory, this is really a decision based upon the public policy doctrine.
[Vol, 49: 1027 that, in appropriate cases, the foreign law will be abandoned and recourse had to the lex forL Historically, the rule developed earlier in AngloSaxon than in continental law. The contracts use of the public policy concept can be traced back to the fifteenth century," and its conflicts use to the eighteenth century, 9 whereas the continental public policy doctrine took its rise in the middle of the nineteenth century. 1 " But despite the longer tradition, the range of application of the conflicts use of public policy is somewhat narrower in modern Aknglo-American, and particularly in American law.
One reason for this difference is that Anglo-American law as to capacity, marital status, inheritance and other "personal" relations is principally determined by the domicil of the parties, while under continental learning such law is determined by their nationality. Since law suits are usually conducted in the domicil of the defendant, there is much less opportunity, under the domicil rule, for the application of foreign law. Another factor in the trend, appearing particularly in American law, is the expansion of the concept that "procedure" is always governed by the lex fori. Under the procedural theory, important chapters of private law, such as the statute of limitations," damages,'-conversion of foreign money' 3 and receivership 4 have more or less been placed under the control of that law. Furthermore, some corollaries of the public policy notion have become independent conflict of laws propositions in Anglo-American law, i.e., non-recognition of foreign penal laws" 5 and impossibility of performance due to foreign law.'" Moreover, so far as this country is concerned, there is a relative paucity of international 10. By Savigny's discourse on the "limits. in space, of rules on legal relations" in his SYSTEM OF PRESENT ROMAN LAW (1840) (SYSTEM DES HEtTIGEN: R6.IscRExn REcHTS) translated under the title TREATISE ON THE CONFLICT OF LAWS AND THE LIMITS OF THEm OPERATION I\ RESPE cT OF TIME AND SPACE (Guthrie trans., 2d ed. 1S0). Savigny does not use the term "ordre public," but he possesses its conception. On the history of that term, see note 101 inlro.
11. See STUMBERG, PRINCIPLES OF CONFLIcT OF LAWS (1939 14. One has to think more particularly of the rule which denies foreign receivers authority within the forum. STTIMBERG, op. cit. supra note 11, at 424. litigation.'" American conflicts cases are, in their overwhelming majority, interstate in character and therefore less affinitive to public policy problems which primarily originate in international relations. Nevertheless, the importance of the matter is on the ascendant in American as well as in English law.
II.
ANALYSIS OF THE AMERICAN PUBLIC POLICY DOCTRINE
The continental public policy theory stems from the proposition that, in each legal system, there are certain norms which the forum should not dispense with in favor of a divergent foreign law: for instance, norms of monogamy, of prohibition of slavery and of unenforceability of gambling contracts.' 8 Much labor has been spent to define these "prohibitive" norms and to secure tests for fair distinction and classification, 1 " but it is familiar learning that these attempts have failed. Yet there may be norms suggested by the original public policy doctrine which the forum will carry through against any foreign law applicable, in a particular instance, under general conflicts rules. An early English decision suggested a frequently repeated instance by hypothetically referring to a prostitute's suit for her wages which an English court never would allow, although the claim be recognized by foreign law." Such a foreign law probably does not exist, 2 ' but there are a few cases which seem to indicate that the forum would consider prohibitions against the enforcement of certain contracts, such as gaming and usury contracts, as absolutely binding upon the court notwithstanding any foreign law to the contrary. 2 2 It may even be imagined that under the stress of present political world crises certain principles of humanity, in the spirit of the Declaration of Independence, would be considered "inalienable," regardless of foreign law. In general, however, a foreign law which in itself is repugnant to the forum will be accorded recognition where the repercussion of that law upon the forum is remote and unharmful.
2 3 Although the forum abhors 17. Even the absolute number of international conflicts cases is considerably less than one should expect considering the size and importance of the United States' foreign trade. This phenomenon cannot be considered here.
18. This is particularly the idea advanced by Savigny in the discourse cited supra note 10. polygamy, it will, nevertheless, recognize the legitimacy of a child born abroad in a polygamous marriage entered into and valid abroad. All depends on the circumstances, or, more precisely, on the importance of the "contacts" of the case with the territory of the forum. Only an actual, strong and adverse 2 5 interest of the forum will prompt the court to refuse the application of the foreign law that would govern under general conflict of laws rules. This is the doctrine of the "relativity" of public policy or "ordre public," or the doctrine of relativity according to contacts, as distinguished from the comparatively less important relativity of public policy in space and time, which latter simply means that views on public policy change with territories and epochs. 2 Courts all over the world act, on the whole, in accord with the relativity principle, although in continental cases the language may sometimes be adversely influenced by misleading conceptions, drawn from theoretical controversies on the nature of public policy. -r The absence of such controversies has been advantageous to Anglo-American developments. Using the traditional technique of the common law, the English and American courts have succeeded in building up, without misleading formulas, a flexible and intrinsically sound public policy doctrine, to which the relativity of public policy is a matter of course.
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The state of Anglo-American juristic theory on public policy is less satisfactory, however. Dependence of the theory of public policy on contacts with the forum -the "relativity ratione materiae" -has hardly been recognized, 9 although this point is actually of great importance. It was referred to in a comment" 0 on the recent New York case of Holzer v. Deutsche Reiclhsbahngesellschaft. In that case, a German non-Aryan, an employee of the German Railway Company, had been dismissed under the non-Aryan laws of 1933, before the expiration of his employment contract. The lower court had allowed the employee's claim for indemnification, disregarding the non-Aryan law for reasons 24 of American public policy, 3 ' but the Court of -Appeals reversed in an opinion strongly emphasizing the lack of contacts warranting the use of the public policy rule. 2 The decision, the substance of which shall not be discussed here, is understandable only in terms of the relativity doctrine. 3 3 This has been contested by one commentator 3 ' who, however, did not consider the court's unmistakable language. The commentator asserted that there are New York cases inconsistent with an approach based on contacts, but the instances given are unconvincing. 3 , Moreover, it is not inconsistent with the relativity doctrine to hold certain foreign rules so repugnant to the policy of the forum that no recognition should be given to them regardless of contacts. However, it is difficult to find specific instances. There may be an important contact justifying the use of public policy, although the court's reasoning does not explicitly refer to the existence of that contact. (1914) , refused to recognize the validity of a Pennsylvania agreement to arbitrate. While Hogan, J., gave public policy as a reason, Judge Cardozo in a convincing concurring decision pointed out that arbitration is procedural. Moreover, the defendant being a New York corporation, there were sufficient contacts with the forum. In Strauss v. Canadian Pac. Ry., 254 N. Y. 407, 173 N. E. 560 (1930) , an exculpatory clause in a foreign through bill of lading was held invalid under New York law. The strong contact with the forum was manifest since the bill of lading called for delivery in New York.
A commentator further asserts that three other cases which might be explained on the contact basis are unclear, [(1938) 
PUBLIC POLICY IN CONFLICT OF LAWFS
IWhile with respect to reliance on contacts, Anglo-American cases, on the whole, are in accord with continental decisions, some divergent features of American doctrine must be mentioned. One feature has been elaborated in Bradford Electric Light Company, Incorporated v,. Clapper. 3 " There the defendant company had employed the plaintiff's husband as a lineman in New Hampshire where he was killed in an accident during the course of his employment. Employer and employee were both Vermont citizens. Against the plaintiff's suit, brought in a New Hampshire court for workmen's compensation, the company set up a defense that the action was barred by the Vermont Workmen's Compensation Act. The plaintiff insisted that this provision of the Vermont statute was contrary to the public policy of New Hampshire (and hence inapplicable). The Supreme Court of the United States, however, refused to accept this replication:
"A state may, on occasion, decline to enforce a cause of action. In doing so, it merely denies a remedy, leaving unimpaired the plaintiff's substantive right, so that he is free to enforce it elsewhere. But to refuse to give effect to a substantive defense under the applicable law of another state, as under the circumstances here presented, subjects the defendant to irremediable liability. This may not be done. ...
."38
The result is that the court is divested of its power to discard a foreign law for reasons of public policy, as soon as the foreign law is invoked by the defendant. precedent, but logically the argument carries over to international situations. The argument does not stand analysis. Is it justifiable to award the defendant a more favorable position in matters of public policy or to deprive the court in any stage of the judicial process of the power to protect the interest of its state by the use of that concept? Mr. Justice Brandeis doubtless felt uneasy in giving the law of one American state precedence over the law of a sister state, and this sentiment led to indecision which, in reality, favored the defendant. However, the federal court stands in the shoes of a state court, and has to look exclusively to the law of that state, notwithstanding the fact that courts of another state may decide differently. This is but an aspect of the broader phenomenon that a party liable under the law of state A is sometimes not liable under the law of state B. A corrective, if any, could only be secured by the evolution of uniformity of the law concerning jurisdiction.
Fortunately, the doctrine of the Clapper case, though not yet overruled, is isolated 4 " and unlikely to be followed in the future. It is true that Section 612 of thie Restatement mentions public policy only in connection with "actions,"'" but the omission of defenses seems to be an oversight due to the unfortunate "vested right" theory which was adopted by the fathers of the Restatement. The official comment does not suggest that public policy should not operate where foreign law is relied upon by the defendant. In fact, the contrary was held by the Supreme Court in an earlier case, 4 " and in a number of cases by lower federal 43 and by state courts. 4 4 In the Bradford case itself, Mr. Justice Stone, in a tense concurring opinion, implicitly rejected Mr. Justice Brandeis' theory. Actually, no vestige of anything resembling that theory is found in the extensive continental and English literature on public policy.
Another peculiarity of the American doctrine of public policy is perhaps related to the philosophy behind the Clapper case, i.e., the legal effects of the use of the public policy rule. In an outstanding opinion, 40 4 " Judge Cardozo took the view that the courts must "decline jurisdiction" and "close the door to the plaintiff" when his foreign right is denied for reasons of public policy; but if the claim is allowed, then jurisdiction must be assumed. Apparently these formulas purport to make it clear that the losing plaintiff may try his luck in any foreign court unhampered by the judgment rendered. Still it is questionable whether this is the proper way by which to achieve a desirable end. Suppose the defendant is held liable, because his defense is rejected under a public policy of the forum. The judgment then is undoubtedly on the merits. It cannot be otherwise, where the plaintiff's claim is rejected on the same ground. In fact, where the foreign right claimed by the plaintiff is not recognized in the forum, there is no right at all left for judicial disposition. Hence, the forum has simply to dismiss the claim, just as in the case of any other action involving a cause of action not recognized by law. The relation of Judge Cardozo's theory to that of the Clapper case consists in the court's sentiment that the use of the public policy argument must not have a definitive effect -in the Clapper case, against the defendant; in the Loucks case, against the plaintiff.
Certainly the plaintiff should not be prevented from bringing suit in another jurisdiction. On any theory, the judgment rendered says no more than that the vindicated claim was not recognized because it violated the forum's public policy. Hence recognition of this judgment under the full faith and credit clause should not stand in the way of a fresh action by the same plaintiff in another jurisdiction." In such a situation, the courts of the sister state, the law of which was denied recognition, should certainly be held empowered to turn the public policy argument against the judgment. As a result, no need exists for a jurisdictional theory. Still there is a certain ircination of English and American courts, explicable perhaps by historical reminiscences, 41 to couch choice-of-law problems in jurisdictional terms. 4 " While here and there this language may simply be considered as indeliberate and inaccurate, such interpretation does not seem permissible in view of judge Cardozo's explicit and recurrent phraseology. Obviously, a definite jurisdictional view is behind it. But this view has not been generally accepted in this country. 49 Again, on the continent there is no vestige of it."
In the Loucks case, the jurisdictional theory did not affect the outcome of the case, the defendant being held liable for other perfectly sound reasons. It did not even prejudice the persuasive flow and consistency of Judge Cardozo's opinion. The confusing effect of the underlying theory appears, however, in Mertz v. Mertz,"' where a New York wife sued her husband for damages because of injuries suffered in Connecticut. The Connecticut law, unlike the New York law, allows such suits between husbands and wives. Upon appeal, Judge Lehman demonstrated at length, citing the Loucks case, that the Connecticut rule was against public policy. To bolster this argument, theories of jurisdiction and remedies were employed. As a consequence, the complaint was dismissed on the ground that New York, "while recognizing the wrong, denies a remedy by attaching to the person of the spouse a disability that cannot In suits between non-residents, assumption of jurisdiction is sometimes made dependent on the fact that the cause of action is not contrary to the public policy of the forum. Here public policy appears within a veritable jurisdictional setting. But one may doubt whether in fact more is involved than exercise of the discretion conferred upon the courts in such situations.
50. The problem underlying the American cases was touched upon by the Reichsgericht, 29 Entscheidungen in Zivilsachen 90 (June 9, 1892). In the port of Reval (Esthonia), an English ship through the negligence of her obligatory Reval pilot had injured a Dutch ship. A suit for damages brought against sureties of the English shipowner was dismissed by the Reichsgericht on the ground that according to German public policy a shipowner is not responsible for acts done by an obligatory pilot. The case is one of the not too numerous German cases which unduly expand public policy inasmuch as the relativity principle was entirely overlooked by the court. Perhaps feeling the weakness of the position taken, the court remarked: "Dismissal by the German court [italics the court's] means but that the plaintiff's claim cannot be enforced within Germany. This judgment does not claim to dispose of the plaintiff's right absolutely.
The plaintiff is not prevented from prosecuting his right in the court of another state whose laws who do not preclude his claim . . . even should those courts ordinarily enforce German judgments." While this statement consoling the plaintiff was unnecessary, it was accurate in describing the lack of any extraterritorial effect of the judgment. But it did not occur to the Reichsgericht that the controversy turned on the point of jurisdiction. be removed by the law of another state. The law of the forum determines the jurisdiction of the courts, the capacity to sue or to be sued, the remedies which are available to suitors and the procedure of the courts."
' 5 -Of course, the elaborate discussion of public policy was out of place, but here too, the weakness in reasoning did not affect the soundness of the result which was justifiable according to the procedural theory.
III. THE RESERVE OF ENGLISH AND AMERICAN COURTS

IN THE USE OF PUBLIC POLICY
The most striking feature of Anglo-American law with regard to public policy is easier to describe than to define in legal propositions. This feature is the courts' dislike of public policy-the uneasiness exhibited by them where circumstances impose consideration of the public policy rule. True, antipathy to public policy is by no means confined to common law countries. To the continental systematicians of international private law, it is the "Cerberus" lying at the threshold of the international private law, 5 4 an enigmatic ' 5 monster which shows no desire of being analyzed, and which defies the concerted attacks of professors, daring thesis writers 6 and treaty makers.' Still, continental courts differ from juristic writers in this respect. Much as they are subject to the 
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influence of legal learning in the conflicts field, continental judges have never hesitated to employ the public policy weapon. If in this respect their course is open to objection, it can only be for an exaggerated use of that weapon." English and American judicial opinions, however, in uncommon union with continental systematicians, are full of regrets and excuses for public policy. Since 1824, Judge Burrough's "unruly horse" has become the symbol of that mental attitude: "once you get astride of it, you never know where it will carry you."D 0 Quotations of this remark 6 " and other judicial warnings"' on public policy are frequently made by English and American courts. Quite preponderantly the cases in question are concerned with the contract use of the public policy concept, the courts in question refraining from that use for acceptable reasons.
Since the World War, however, the public policy problem has entered a new phase. Revolutionary and destructive legislative inroads into national and international economics have shifted the focus of public policy to the conflicts area. Here, perseverance of the old tradition, under changed conditions, has led to highly unsatisfactory rulings.
In Dougherty v. Equitable Life Assurance Society, 2 the New York Court of Appeals was concerned with ruble policies issued before 1917 by the defendant's Petrograd branch to persons who, with one or two exceptions, 6 3 were Russian citizens. In 1919, when many of the insured had ceased to be subjects or residents of Russia, the policies were cancelled by a decree of the Soviet Government. 4 64. True, the company's Russian assets had been confiscated by the Bolshevist Government, but they were, or would have become, worthless anyhow due to the depreciation [Vol. 49: 1027 the insured for payment were dismissed by the court, partly on the ground that the ruble contracted for had evaporated. But the majority of the court based the dismissal also on the view that the policies had been validly cancelled by Soviet legislation. The court took the position that there were not sufficient contacts for the use of the public policy rule. However, the insurance company was American; a fact doubly material, because the independence of the company amidst disquieting Russian conditions, together with the high reputation and the large resources of the Equitable, offered strong incentives to prospective Russian policy holders. Of course, cancellation of policies without compensation meant a profit to the American insurance company, but securing profits of that type obviously is no reason for withholding the public policy argument, and nothing in the judgment suggests that the court was influenced by such considerations.
Further contacts were present, such as the fact that a few of the insured had not been Russian citizens at the time of contracting(" and more of them were not residents of Russia at the time of the hearings. The possibility that American citizens or residents were among the insured must be assumed in the absence of statements to the contrary, since the judgments must be understood to cover all claims presented. Thus, the contacts were clearly sufficient to warrant resort to public policy.
In addition to the alleged lack of contacts, the majority's opinion offers another argument for not using public policy. The People's Commissariat of Justice had decreed, with the force of law, that the cancelling ordinance "had no application" to contracts of life insurance made by Russian subjects with companies having assets in the United States. The objective of the decree was manifest: the Soviet Government wanted to preserve, as a precious asset for subsequent confiscation, insurance claims in dollars or rubles enuring to Russian citizens and possibly collectible in the United States, then the gold standard country par excellcnce. But the court, using its own judgment, read into the Commissariat's decree a limitation to the effect that only contracts made in New York or to be performed here according to New York law were envisaged by the exemption; the reason being that "naturally" such contracts "could not" be affected by the cancellation. This construction made the Soviet decree an innocuous essay in American private international law, with the result that cancellation without compensation was wvidened by the American of the ruble. To this extent the company %%as more than protected by the simultaneous depreciation of the ruble policies. A part of the premiums paid on the Russian p~licies had probably been transferred to this country. The court does not discuss this point nor do the reasons given by the majority refer to the confiscation of the company's Rus-ian assets.
65. See note 64 supra.
court. But at least the cancelling ordinances were saved from the inroads of public policy. In the Dougherty case, dismissal of the complaints was warranted because of the annihilation of the ruble. There are, however, cases the disposition of which entirely depend on the public policy argument. They exhibit even more the trend appearing in the Dougherty case, namely, an endeavor to eliminate the foreign law indirectly by utterly tenuous arguments rather than by frank resort to public policy." 0 Restrictive interpretation of the foreign law, by an ipse dixit of the court contrary to the true intent of the foreign legislature, is a familiar device. 8 The United States, as assignee of the Soviet Government, claimed, by way of intervention, the proceeds of the liquidation of the company's New York branch, the proceeds being held by the defendant. The court denied the Government's claim and subjected the liquidation of the New York branch entirely to New York law. The court's assertion in this case that the Soviet Government had itself territorially limited the legal effects of its nationalization decree 0 contradicted not only the expert testimony but the fact that the Soviet Government, by its assignment, had ascribed to its own decree a different meaning. Moreover, despite the court's contention, dissolution of a juristic person is necessarily intended to affect, though indirectly, all of its assets wherever situated. 70 Repercussions of the dissolution in the New is relevant here. Long after the nationalization of the Russian company, a writ had been served on its former agent in London, on its behalf. The validity of the service was questioned. Said Bankes, L. J.,; "Any civilized nation whose national takes advantage of our municipal law in order to secure a business footing in this country, will observe and recognize the conditions upon which the national takes that advantage." 7 3 From this premise Lord Bankes drew the conclusion, which he considered as not subject to doubt, that the Soviet Government would recognize the validity of the service and that this event might be anticipated. He could validly have drawn the conclusion that he would not consider the Soviet Government as civilized in case it would deny the recognition. This statement, however, would not have carried much weight, as no less an authority than Lord Scrutton, dissenting, gainsaid Lord Bankes' theory on the assumed obligation of the Soviet. Nor was there the slightest factual foundation for Lord Bankes' conclusion. Essentially the case amounts to a reductio ad absurdum of the interpretative technique used in the decisions previously discussed. 4 While the number of cases which originated in the Russian Revolution is gradually melting away, litigation arising from foreign impairment of contract obligation through exchange-control, abrogation of gold clauses, compulsory reduction of interest rates and similar measures are coming more and more to the fore. Particularly injurious in the international field is foreign exchange-control legislation which makes transfer of money over the country's frontiers dependent upon government license and which may result, as it did in Germany, in a sweeping prohibition C. A. 9th, 1920) . The Seattle bank, a creditor of the bankrupt Washington-Alaska Bank, which had been incorporated in Nevada, %as denied payment by the Nevada receivers because under the Nevada Banking Law "depositors" and "holders of exchange" enjoyed a preference in the funds of the debtor company. The ciurt sitting as an Alaskan court, held the Nevada statute inapplicable to the creditor's rights flowing from an Alaskan transaction, a decision certainly justifiable from the dievp:int of Alaskan public policy. However, the majority of the court based the decision upon an unconvincing interpretation of the Nevada law into which the majority read a territorial limitation, not deductible from the text of the preference provision. Obviously the adjudication must have been the same if the Nevada law did not contain such a limitation.
PUBLIC POLICY IN CONFLICT OF LAWYS
In De Brimont v. Penniman, 7 Fed. Cas. 309 (C. C. S. D. N. Y. 1873), the court found in the provisions of the French Civil Code on alimony, by way of mere speculation, an illdefined "local character" not indicated in the text of the Code. In this case, also, the public policy argument was cumulatively used, although not in so many words.
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of transfers necessary for the payments of debts. Courts have been almost unanimous in disregarding foreign exchange-control legislation. Outside the United States, courts have relied on public policy and related formulas. 75 In this country they have, in the great majority of cases, availed themselves of the accidental fact that under the contract the foreign debtor had to make payment in America so as to subject the contract to American law." This criterion is unsatisfactory. In olden times when transportation of money was quite a venture, the place of payment was actually an important factor in shaping the debtor's obligation. Under modern banking practice, the place of payment carries little weight, except in outmoded legal theory. 7 Moreover, even under the place-of-payment theory, the question remains whether the German or other foreign debtor is exonerated because of impossibility of performance, brought about by foreign exchange-control. In a well-reasoned opinion, a New York federal district court rejected the impossibility defense on the theory that the debtor might have been able to make payment out of funds held here. 8 The court had not been informed, it seems, that exchange-control also forbids debtors to make payments from funds held abroad; such funds being subject to repatriation as soon as conditions permit. The rule under which impossibility due to foreign law is not a good defense 7 " offers the creditor a stronger protection, but is predicated upon the applicability of American or English law. Still this prerequisite may be absent. The problem before us appears there in its clearest form.
In two cases, 80 German debtors had agreed to make payment in Holland. Their impossibility defenses were rejected by a New York court, mainly on the ground that, under Dutch law, German exchange-control legislation did not furnish a valid excuse for the debtor's default. This Dutch rule, however, is merely the expression of Dutch public policy, a fact 3vhich was perhaps not explained to the court. From the viewpoint of an American court, there is no reason to prefer Dutch public policy over German public policy. There is only one kind of public policy which an American court must heed; namely, American public policy, which may require the court to safeguard the interests of American residents.
The problem of inapplicability of American law was also presented in Goodman v. Deutsch Atlantische Telegraphen Gesdlschaft. 8 ' Suit had been brought on bonds which were issued in this country by the defendant, with a New York company as trustee. The trust deed expressly stated that the obligations of the defehdant were "covered" by the law of Germany. The defendant, alleging German exchange-control, refused payment The court overruled the defense, but at the same time vigorously opposed the public policy argument. By the use of that argument, the court was unwilling to "assume a pharisaical attitude and thank Providence that we are not like other people." The opinion also passed strictures on "American investors who seek high percentage rates on foreign bonds" (the bonds in question bore seven percent per annum). The inevitable conclusion of these premises seems to be dismissal of the complaint. But no, the court found that the contract, though explicitly "covered" by German law, was implicitly "governed" by American law. For this reason, German exchange-control did not come into play. Hence, what was evidently necessary for reasons of public policy was attained in a round-about fashion which was by no means preferable to a frank reliance on public policy.
There is only one case in which an American court has yielded to German exchange-control legislation, a case in which the suit of an Austrian emigr6 for payment of her account with a Prage bank was dismissed. The absence of an American place of payment proved detrimental to the plaintiff; and the court itself expressed uneasiness over its disposition of the case.
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British and French Trust Corporation v. New Bruswick Railway
Company s ' is a conspicuous case concerned with foreign gold clause abrogation. In 1884 the defendant had issued bonds in terms of "£E100 gold coin of Great Britain of the present weight and fineness," payable, at the option of the holder, in London or in New Brunswick. After Canada, in 1937, had abrogated gold clauses, 4 the English Court of Appeal, as well as the House of Lords, on a suit brought by bondholders, held the New Brunswick company liable for the full gold amount as promised. Non-recognition of foreign gold clause abrogation, for reasons of public policy, has repeatedly been enunciated by the highest courts." Thus in the New Brunswick case, English contacts warranting the use of the public policy rule were amply present, particularly in the alternative English place of payment, the English currency and the flotation of the loan in England. But the courts shunned this argument. The Court of Appeal 86 advanced a novel theory according to which the "measure" (as distinguished from the "manner") of the debtor's performance is controlled by the law of the place of performance. This theory has been criticized elsewhere 7 and was abandoned by the House of Lords. The highest English court, however, in a most striking way, used the device discussed above to read into the Canadian statute limitations excluding its application to the case at bar, contrary to the manifest intention of the Canadian legislature.
The Canadian Act was shaped after the American Joint Resolution of June 5, 1935.88 While the American law abrogates only gold dollar clauses, at least in its text," Section 4 of the Canadian act goes further: "In the case of any gold clause obligation governed by the law of Canada payment in Canada or elsewhere, in money other than money of Canada tender of the nominal or face amount of the obligation in currency which is legal tender for the payment of debts in the country in the money of which the obligation is payable shall be a legal tender and the debtor shall, on making payment in accordance with such a tender, be entitled to a discharge of the obligation."
The £ 100 bond of the New Brunswick Railway Company clearly came under this provision. It constituted a "gold clause obligation;" it was, as admitted by the court, "governed by the law of Canada ;" it was payable, not in Canada, but "elsewhere" (in London) "in money other than money of Canada." Consequently "tender Df the nominal or face amount," i.e., tender of £ 100, in English currency ("currency which is legal tender for the payment of debts in the country in the money of which the obligation is payable") was "a legal tender," and the company, on making payment in accordance with such a tender, was "entitled to a discharge of the obligation," notwithstanding the fact that the latter ran in terms of £100 gold. But the Lords looked upon the situation in a different way. Lord Mlaugham, with whom the other Lords in substance agreed, pointed out that "questions that arise as to the validity or form of a tender, or the advantage of making one in a particular form, are questions of procedure for the lex fori." Under English law a mere tender of money, so the argument runs, would not discharge the debt; a tender conforming to the rules of court would only stop the running of interest and shift the burden of cost to the debtor. "I cannot think that the legislature of Canada was attempting to alter the course of procedure in any country except Canada." 90 The baffling result is that Section 4 must be confined to actions brought in Canada.
NUSSBAUM, MONEY IN THE
Yet there is no foundation for the assumption that Section 4 is procedural in nature. Tendering money may be part of a judicial procedure; in itself it is not. 1 In the case of Section 4 there is not the slightest hint of a procedural objective. The words of the section italicized in the following -"tender of the nominal or face amount of the obligation shall be a legal tender and the debtor . . . shall be entitled to a discharge of the obligation" -were not heeded by the Lords in their purely literal analysis. Those words make it clear that nothing short of a curtailment of creditors' rights was intended by the Canadian legislature. The creditor was to be divested of the right to enforce more than the nominal amount of the obligation. The whole act is a measure of substantive law just as is the American Joint Resolution. The near possibility of such an unstrained interpretation of the Act was not considered by the courts. NVe refrain from elaborating other objections to the theory of the court. 92 In the proceedings before the Court of Appeal, nobody, not even plaintiff's counsel, had hit on that theory nor has it been advanced in foreign litigation over the Canadian Act." 3 Canada struck back. In 1939 she enacted with retroactive force a new Gold Clause Act making impossible any further misinterpretation of the type which had occurred. At the same time the enforcement of foreign judgments, not in harmony with the new Act, was forbidden." 
IV. APPRAISAL OF THE ANGLO-AMERICAN TRADITION REGARDING PUBLIC POLICY
How is the hesitation of the English and American courts in the use of the public policy rule explainable?
In some cases, special reasons account for the attitude of the court. In the New Brunswick case, the court probably felt the pressure of the decision in Rex v. International Trustee for the Protection of Foreign Bondholders, 9 " where the House of Lords had taken off the shoulders of the English Government and taxpayers the formidable burden of the gold clause of the Morgan war loan. Should public policy be allowed to recognize foreign gold clause abrogation in the interest of domestic debtors, but to deny recognition where recognition would principally prejudice domestic creditors? Perhaps. It will be seen that the problem is not an ethical one. It would, however, have been an act of enlightened judicial statesmanship to pay for the advantages obtained from foreign gold clause abrogation, by squarely accepting its disadvantages.
Regarding the Moscow Insurance case, it has been correctly pointed out in an able comment 9 " that the court was precluded from direct reliance on public policy by United States v. Belmont, 97 where the state courts were sternly admonished for interfering with international agreements of the Federal Government, even in cases involving the public policy of a state. Besides, it would be a strange thing, indeed, for an American court to turn, for reasons of "public policy," against the Government of the United States.
But these searches into the special motives of individual cases do not tell the whole story. The hesitant attitude of the courts towards public policy is a general phenomenon which demands a more comprehensive explanation. Dislike of presumptuousness, of a "pharisaical attitude" is suggested as a rationale in the Goodman case, and similar views have occasionally appeared elsewhere. s But certainly not much importance can be attributed to this motive. All things considered, the numerous highest courts of civil and common law countries which have availed themselves of the public policy argument cannot possibly be reprehended as hypocritical. The remark in the Goodman cases rests on misapprehension. Conflicts use of the public policy concept means merely that in the case of strongly conflicting policies, a court must follow the local policy rather than the policy of a foreign state. This limitation upon the recognition of foreign law may be considered as somewhat political, but in no event does it involve an ethical stricture on the foreign law. A foreign law may run counter to the public policy of the forum, albeit the forum possesses a similar law. Thus the Hooge Raad of the Netherlands, for reasons of public policy, has denied recognition to Canadian gold clause abrogation even though the Netherlands herself had, at that time, abrogated gold clauses." 9 The vagueness and triteness of the public policy concept has perhaps exerted some general influence upon the course of the courts. A student once declared: "I have believed so far that 'public policy' is a phrase for 'empty heads.'" Of course, the student was thinking of class occurrences where a professor would question a student on the rationale of a decision and the student, unable to find a specific answer, would take refuge in "public policy," and then, perhaps, be called an "empty head" by the questioning professor. It is the affirmative or interpretative use of "public policy" which, through its looseness and ubiquity, has brought that concept into disrepute. A terminological, or perhaps psychological difficulty affecting all uses of the term has been created thereby, which does not exist to the same extent in Continental doctrine. The corresponding term of ordre public, 100 customary also outside the French language countries, is not employed in the interpretative sense. The "contract use" of ordre public is historically important, but has actually become insignificant. 10 1 The result is that ordre public has become more or less a technical term of private international law, easily fitting into the fabric of juridical thought. It lacks, so to speak, the peculiar triteness of the public policy phrase.
Nevertheless, the basic vagueness of the conflicts-use of public policy and of ordre public is the same, and it is particularly this vagueness which has led American writers to oppose the conflicts-use of public policy.' 02 But public policy, in its conflicts sense, is no more vague than many generally accepted legal concepts. Public policy does not mean the politi- 
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cal views of the individual judge or of a political party. It is "the manifest will of the state"" 1 3 and has always been understood in this sense by the courts. True, mistakes and inconsistencies in the use of the public policy concept have occurred, but not to such an extent as has been supposed.1 0 4 Whatever the vagueness and inconsistencies of public policy, they cannot sufficiently explain the attitude of the English and American courts.
The decisive factor must be sought in the liberal tradition of the common law courts, which has won definite shape in the century between the Napoleonic and World Wars. Liberalism postulates internationalmindedness favorable to the recognition of foreign law; but also, in accord with the doctrine of the division of powers, it strives to keep courts clean of anything that smacks of politics ; 0" and there is an element of foreign politics in the conflicts-use of public policy. The English case allows a claim based on a foreign loan made for the purpose of being used in gaming, which is a question different from the enforcement of a gaming contract as such; the main ground of the decision being a restrictive amendment, unknown to North Carolina and New Jersey law, to the English Gaming Act. The remaining instances are preferred by Nutting only to show that within the New York jurisdiction conflicting definitions of public policy have been advanced. This would not amount to much; but it is even questionable whether there is a conflict or rather a mere variety of definitions.
105. The common law court's dislike of political entanglement was impressively enunciated by Parker, B., in Egerton v. Brownlow, 4 H.L.C.I. 123, 10 Eng. Rep. 408 (1853) (regarding public policy), and by Hamersley, J., in Fischer v. Fielding, 67 Conn. 91, 34 Atl. 714 (1895) (regarding reciprocity in the enforcement of foreign judgments). Both utterances are from parts of minority opinions, but the dissents within the courts did not bear upon the point before us.
106. The Reichsgericht has repeatedly pointed out that there is a slaafspolitisches element in judicial determination of public policy. doctrines are an adequate expression of political conditions of the Victorian era, and they may possess an ultimate validity. Their materialization, however, presupposes the presence, on the opposite side, of a similar spirit, lest liberalism result in sheer profit for the illiberal, and in scorn to the generous. Practicing liberalism becomes preposterous where it is exercised towards a foreign law which is plainly directed against the interests of the forum.
The existence of German and other foreign exchange-control is illustrative. As was pointed out, 1 7 American courts are inclined to deny protection to the injured creditor unless there is an American place of payment or an agreement as to the applicability of American law. It was likewise shown that the place of payment carries little weight from a realistic point of view which should certainly prevail in matters of public policy.
The objective of exchange-control legislation, say that of Ruritania, to employ Lord Kinnon's term, 108 may be briefly described as follows :103 Ruritania is badly in need of foreign exchange, her own currency is depreciating. Thus, she forbids Ruritania residents to make payments abroad, on debts or otherwise, except on government permit which will be granted only in very exceptional cases, and all foreign money held or acquired by Ruritania residents must be delivered to the Ruritania central bank, in return for depreciated Ruritania money. This machinery is directed against foreign creditors of Ruritania residents, who will at best receive satisfaction in "blocked" Ruritania accounts, the use of which depends on the whim of Ruritanian authorities. The injury, and the intended injury, to creditor countries of Ruritania, say to the United States, is obvious, regardless of such legalistic distinctions as to the "place of payment." In view of German exchange-control, the Swiss Federal Court has intrepidly declared it to be "detrimental to Swiss national economy" and a "spoliative encroachment upon creditors rights." ' And the American government has repeatedly and in strongest terms protested against German exchange-control,"' thus giving documentary expression to American public policy on this question.
Nevertheless, one need not take so extreme a view as to assert that Ruritania's exchange-control should never be recognized. Where a foreign tion even more than Anglo-American stresses the absence of political components in the work of the judiciary. The paramount position of the monarch in the pwlitical field is an important element in the German tradition.
107. See p. 1042 supra. 
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[Vol. 49:1027 resident brings suit against a Ruritanian only in order to secure a more favorable jurisdiction, no interest of the forum obviating the application of Ruritania law is ascertainable. Such a holding was properly made by a lower Swiss court in a suit brought by a Lichtenstein corporation against its German debtor.
1 2 Yet where suit was brought on a German loan bond payable in Germany, the Swiss Federal Court found adequate justification for the preference of Swiss public policy over German exchangecontrol in the fact that a fifth of the loan had been floated in Switzerland. ' In fact, any mentionable economic interest of the forum will suffice.
This also applies to the case where the creditor is a resident of the forum. Again, a Swiss court has recognized that a Swiss domicil and the presence of the German debtor's assets in Switzerland warrant resort to public policy." 4 In the Werfel case, the New York court was impressed by the fact that the creditor had moved into this country subsequent to the making of the contract. Perhaps there would be merit in such a view where a creditor has moved from Ruritania to the forum on his own whim. But where he has left Ruritania involuntarily and through no fault of his own, no reason exists for withholding from a lawful resident of this country the fullest protection of American law. What the creditor demands is payment of his debt. If the debtor is compelled to pay what he owes, no damage is inflicted upon him.'" The interest of the forum is better safeguarded by employing the Ruritanian's assets for the satisfaction of a resident creditor, than by allowing the assets to be withdrawn from the forum and to be delivered to the Ruritanian government, such withdrawal being possible at any moment under the system of exchangecontrol. Perhaps the Ruritanian government needs foreign exchange in order to prepare a war against the country of the forum. The court cannot know. The interests of its lawful resident should be nearer to the forum than the interests of the Ruritanian government. 113. judgment of Feb. 1, 1938, Amiliche Saninilung der Entscheidungen, 64 II 88, 104. The fact that a Swiss corporation was the plaintiff, was not taken into account by the court, because it had been asserted, it seems, that the plaintiff was only a shield for a foreign party in interest.
In the judgment cited supra note 75, the Hooge Raad resorted to Dutch public policy though the German bond sued upon did not indicate a Dutch place of payment. The loan, however, had been floated in Holland, and the German issuer had obligated himself towards the Amsterdam Stock Exchange to create within Holland facilities for the payment of the bonds and coupons. Holzer case, supra note 31, offers a different problem inasmuch as damages for breach of contract were claimed.* 'With regard to German-American relations, another point must be added. Germany has expelled and is still expelling many of her citizens and stripping them of their property for purely political reasons."' The attempt of the German government, despite all this, to extend foreign exchange-control to those expelled is particularly shocking. This country, however, has made it its publicly announced policy to offer a haven to the expelled. 7 From the other side of the ocean, the view has sometimes been voiced that the very test of humaneness is to take care of the distressed without their property, leaving the latter to the country which does not feel bound by humanitarian canons. American courts are unlikely to adopt such views. Obviously, the objectives of declared American policy will be better served if enforcement of debts owed to refugees is granted by American courts through realization of American assets of the refugee's debtors. One can perfectly well understand that the diverse Ruritanians are strongly interested in making their exchange-control effective beyond their frontiers. Still this should be done by treaties such as have been concluded in a great number of cases. As has been pointed out elsewhere, 1 8 it is not for the courts unilaterally to bind their governments in the name of alleged conflict of laws theories.
In conclusion, it may not be amiss briefly to examine the use of public policy by foreign courts in cases where the forum at the time of the decision had itself impaired contracts through adoption of exchangecontrol and similar measures. Apart from the 1939 decision of the Dutch Hooge Raad,"' there seem to be only German examples. Their summary will further illustrate the view that particular restraint in the use of public policy is not warranted in the face of foreign measures of the type mentioned.
As teeth of Soviet exchange-control, a payment abroad. Foreign exchangecontrol legislation was disregarded by the court for reasons of public policy, the .parties having meanwhile settled in Germany. The court read into the contract a tacit agreement to the effect that the debt should be payable at the place of the first non-Russian settlement of the parties, thus securing a German "place of payment" as a further local "contact." Here we have non-recognition of foreign (Russian) exchange-control in an entirely foreign transaction, the only real contact with the forum being the new German domicil of the parties.'
Hungarian exchangecontrol law was judicially denied recognition for reasons of German public policy in the case of a bill of exchange drawn in Germany by a transient Hungarian on Budapest in terms of American dollars. The Budapest drawee, because of Hungarian exchange-control, did not pay dollars. Upon redemption of the bill, a German endorser brought suit against the drawee. Referring to German public policy, the court gave judgment to the plaintiff. 122 Here again, the contacts with Germany were slight. They were more substantial in the case of a Hungarian mortgagor of German real estate who was prevented by Hungarian exchange-control from discharging his debt in Germany. The appellate court of Berlin, ignoring the Hungarian prohibition, refused to grant the debtor respite under the German moratorium law.' 23 American gold clause abrogation was involved in a Reichsgericht case where suit was brought against a German public corporation on dollar bonds issued in New York and subjected to New York law. Gold clause abrogation was denied recognition in this case, provided the bonds were held by German residents. 124 Thus it appears that the German courts are reluctant to enforce foreign exchange-control laws and gold clause abrogation, without confining themselves to a narrow place-of-payment theory. So long as one contemplates the problem of interstate public policy in the abstract, everything seems to speak in favor of the critics. The desirability of having a uniform law throughout the United States and of eliminating the sources of discord is so manifest that any discussion almost appears to be a waste of time.
The picture, however, changes if one tackles concrete situations as suggested by actual cases. Suppose that forum F has declared lottery contracts unlawful, and an F resident and citizen enters into a lottery contract in X where such contracts are valid." 2 AWVhy should F be compelled, in a suit by or against that resident, to subordinate its policy to the policy of X? Or suppose that F has comprehensive small-loan legislation which limits interest to two and one-half per cent monthly, and an F resident is a party to a small loan contract involving a higher rate of interest, but made and to be performed in X where higher interest rates are permitted. 3 Would not enforcing the higher rate of interest in that case invite evasion and jeopardize the success of F's small-loan legislation? Or X's bank legislation favors depositors in the case of a bank's insolvency to such an extent that not much will be left to other creditors. If the courts of F, because of a divergent public policy, disregard that privilege in wholly F transactions with regard to forum prop- erty of the bank,' ought such a course to be condemned simply as local fancy? Or where the F law grants to injured workers more liberal compensation than does the X law, and the injury of an F worker happened in X and would under general conflict rules be judged according to the law of X, should the F courts be prevented from applying the better local scale of compensation for no other reason than bias against the public policy doctrine ?132
In Mertz v. Mertz, 3 3 a good phrase was suggested to describe the appropriate function of public policy in conflicts situations. As will be remembered, in that case a New York wife had brought suit against her husband according to Connecticut law and the court, rightly or wrongly, examined the situation from the angle of public policy. Conceding as a matter of argument that New York disallowance of such suits is outdated, Judge Lehman stated that the courts should not "transform an anachronism into an anomaly."' 3 4 Avoidance in the administration of the law of "anomalies" originating in an improper use of foreign law is an objective which expresses rather adequately the function of public policy in the interstate as well as in the international area.
Disturbing though the constitutional theory of delegated powers and the ensuing multitude of state laws might appear in the light of recent developments, elimination of the public policy rule in interstate relations would hardly be a proper means to overcome present difficulties. The result of such elimination would be to intensify existing and inevitable discrepancies by injecting them into the inner economic and social setting of the states. And it cannot be maintained that the trend is towards lessening those discrepancies. State legislative experimentation is going on and may be extended in the future.' 3 5 Opportunity of territorially limited experimentation has been recommended as one of the advantages of the American constitutional system. The public policy rule operates as a guarantee that such experimentation will not affect the "sphere of interest" of other states; a guarantee independent of conflict of laws rules which assign the cases to the several legal systems from an entirely different angle.
The preceding views find strong support in the Alaska Packers and Pacific Employment Insurance cases. Since in these cases the California legislature was held empowered to extend the operation of the California Workmen's Compensation Act to cases which under ordinary conflict of laws rules might have come within the range of other than California law, there is no obligation or principle generally withholding from the state courts a similar power based on the public policy rule. It is only the Constitution which furnishes checks against unsound territorial expansion of state law ; ' "checks" rather than "boundaries" because the laws of the several states may overlap each other, as is made clear in the Pacific Employment Insurance case. Because of the constitutional implications of the matter, the comparative approach is not particularly helpful in the situation. However, a German pre-war instance, originating in the diversity of state laws under the 1871 constitution, may be mentioned. The Prussian mother of an illegitimate child of eleven years, mother and child being Prussian nationals and Hamburg residents, wished to have the child educated in the Protestant religion, contrary to the wish of the child's guardians. But Prussian law, applicable according to Hamburg conflicts rules, did not permit a change of the child's religion prior to his fourteenth year. Nevertheless, the appellate court of Hamburg discarded the Prussian provision as contrary to religious freedom guaranteed by the Hamburg Constitution. 13 7 The case suggests that the public policy problem in interstate relations may assume a grave political character. One may recall the tensions in the interstate field relating to the slavery situation."' 5 Similar strains, fortunately, no longer exist among the several states. However, fascist tendencies have temporarily prevailed in one state. Also from a political point of view, it would be unwise definitively to lay down the public policy weapon only to satisfy a theory. behalf of an Alsacian minor against his illegitimate French father for alimony on the basis of the German law, maintained as "local law" by the French legislation subsequent to the Treaty of Versailles. The defense that the claim was contrary to French public policy was rejected by the court on the ground that the "local law" was to be considered as "veritable French law." No other pertinent continental cases are inown to this writer, but the two mentioned indicate that the public policy problem in so far as it originates in a diversity of local law systems within the same political unit, can only be solved vth an eye to the political structure of that unit and of the territorial segments thereof which are endowed with a legal system of their own. For a general discussion, see ELIESCO, 
VI. PUBLIC POLICY AND FOREIGN JUDGMENTS
It is a universally recognized principle that a foreign judgment will not be accorded recognition if a public policy of the forum would thereby be violated.' 39 Application of a foreign legal system is not directly involved in this situation. The court is merely confronted with a special act of a foreign sovereignty, addressed solely to the parties in litigation. Recognition is first predicated upon technical requirements, such as proper jurisdiction of the foreign court, fair trial in that court and the existence of reciprocity. The merits of the foreign judgment will not be examined by the forum, except in so far as its public policy is challenged. Consequently, the technical requirements being fulfilled, recognition is the norm, non-recognition, because of public policy, the exception, exactly as in the choice of laws situation. Also the range of relevant public policy is ordinarily the same here and there." Yet there are differences.
In the international area the practical importance of the problem before us is very limited. Barring (a) divorce and other judgments on status and (b) the existence of pertinent bilateral treatie6, such recognition is actually rare. A well-known obstacle consists in the prerequisite of reciprocity, enunciated by the Supreme Court 14 ' and some of the state courts.' 42 Also the other requirements and the difficulties of having the foreign judgment properly authenticated have a discouraging effect.
Under such circumstances, it is not surprising .that, in the international area, only one American case denying recognition to a foreign judgment for reasons of public policy' 48 has been discovered. The greater frequency of recognition of foreign divorce judgments did not augment the number of public policy decisions since in divorce matters the interests of the forum is focused on the question of jurisdiction. Where the spouses had their domicil in the foreign country whose courts granted the divorce, American courts, in recognizing the divorce, will not bother about the grounds of the divorce.' 44 139. RESTATEMENT For example, where the law of the forum was in terms applied, but misapprehended by the foreign court, the forum should not be allowed to deny recognition under the pretense that the judgment violates the public policy of the forum. 1 "' The same would be true of erroneous or incomplete fact findings of the first judgment." Such isolated mistakes are less dangerous to the forum than disregard of its laws, and they may come under the principle that the forum, not acting in appellate capacity, must not reconsider the merits of the original decision. The American cases rejecting the public policy argument can nearly all be explained on one or the other of these grounds, 148 or on the ground that the divergence of the F law from the X law was not "strong" 148. An exception is Beal v. Carpenter, 235 F. 273 (C. C. A. Sth, 1916), where Arkansas was compelled to enforce against her strong public policy a New York judgment upholding a contract on cotton futures. There is in the federal courts an aversion, questionable in this writer's opinion, to those state laws by which states with a less commercialized populace try to protect their residents from the effects of gambling at the stock and produce exchanges.
